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Ms. Magalie Roman Salas

Secretary

Federal Communications Commission
1919 M Street, N.W.

Washington, D.C. 20554

Re: MM Docket No. 98-18
RM-9204
RM-9326

Dear Ms. Salas:

On behalf of U.S. Broadcasting Limited Partnership, we are herewith filing an original
and four (4) copies of its “Reply Comments™ in the above-referenced proceeding.

Should any questions arise with respect to this matter. please contact the undersigned
counsel.

Respectfully submitted,

KAYE, SCHOLER. FIFRMAN, HAYS & HANDLER, LLP

Irving Gastfreund ( !
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BEFORE THE

Feneral Comnmmunicationg Conmmission

WASHINGTON, D" 20554

In the Matter of

Amendment to Section 73.202(b)
Table of Allotments

I'M Broadcast Stations

{Macon and Hampton. Georgia)

MM Docket No. 98-18
RM-92(4

Dogwood Communications, Inc. File No. BPH-9803091E

WAMI(FM), Rosewell, Georgia RM-9326
For Construction Permit for
Modification of Facilities
TO:  Chief, Allocations Branch
Mass Media Bureau
REPLY COMMENTS OF

U.S. BROADCASTING LIMITED PARTNERSHIP

U.S. Broadcasting I.imited Partnership (“USBLP™\. pursuant to Public Notice released
July 231998 ' submits the following Reply Comments.

b The Public Notice announced that the application of Dogwood Communications.
Inc. ("Dogwood™) for a construction permit for modification of the facilities of Radio Station
WAMI(FM), Rosewell. Georgia, “will be treated as a counterproposal in MM Docket No.

98-18" and directed the filing of Reply Comments to the counterproposal no later than fifteen

(15) days after the date of the Public Notice.

!

Office of Public Affairs Reference Operations Division Petitions for Rulemaking Filed.
Report No. 2285 (released July 23. 1998) (the “Public Notice™).
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2. UUSBLP * and Dogwood have entered into an Agreement (attached hereto as
Exhibit 1) dated as of August 6. 1998.

3. Under the terms of the Agreement, USBI.P agrees to file comments in this
proceeding asking that the reference point specified in USBI.P’s rulemaking petition and
comments * be deleted and that the reference point for the WPEZ(FM) transmitter site be
changed to: 337 15' 04" North, 84° 25" 10" West.

4. Under the terms of the Agreement, Dogwood agrees to tender an amendment to its
application File No. BPH-980309IE to specify as its transmitter site the roof of the building at
1050 Crown Pointe Parkway. Atlanta, Georgia (the “*Crown Pointe Site™). * Dogwood also
agrees to withdraw with prejudice its April 13. 1998, “C'omments and Counterproposal” and its
April 29, 1998. “Reply Comments” filed in this proceeding which oppose the modification of the
WPEZ(FM) license. Dogwood further agrees to file comments that support the proposed
modification of the WPEZ(FM) license with the amended reference point.

5. Under the terms of the Agreement. the changes proposed by Dogwood and
USBLP and the filings contemplated therein are mutually contingent, and neither party will be

obligated to file or retain any of the changes or file any comments with the FCC if the other party

USBLP tendered the petition for rulemaking that initiated this proceeding and that
requested reallotment of Channel 300C1 from Macon, Georgia to Hampton. Georgia. and
the modification of the license for WPEZ(FM) to specify Hampton as its community of
license. Notice of Proposed Rulemaking. 13 FCC Red 2994 (1998).

November 19, 1997, Petition for Rulemaking (RM-9204); April 13, 1998, “Comments of
[.S. Broadcasting [.imited Partnership”. and April 29. 1998, “Reply Comments of U.S.
Broadcasting Limited Partnership” (collectively. “('omments™).

The geographic coordinates of the Crown Pointe Site have previously been specified as
337 55'48" North, 847 20" 45" West. However. Dogwood and USBLP have concluded

and agreed that the coordinates should be corrected 10 337 55' 54" North, 84° 20' 43"
West.
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does not make or retain the requisite filings with the FCC as required by the Agreement. Once
the documents are filed by both parties, however, neither party may withdraw or modify its
position in a manner which will adversely affect the other party’s proposed or requested
moditication of their respective FCC authorization.

6. Pursuant to Section 1.420(j) of the Commission’s Rules, attached hereto as
lixhibit 2 is a facsimile version of a Declaration of a principal of U.S. Broadcasting Limited
Partnership The original signed Declaration will be filed upon receipt.

7. USBLP herewith deletes the reference point specified in its Petition for

Rulemaking and in its Comments. USBLP also changes the reference point for its proposed

allotment to: 337 15" 04" North, 84° 25' 10" West.

Respectfully submitted.

U.S. BROADCASTING LIMITED PARTNERSHIP

P

il Q Vil +
By: i ,éj\/ { ‘/"N“ { ! /"(]’\, {v‘\__;\‘, - ;f_( \\
Irving Gastfreund \ !

Its Attorney

e

KAYE, SCHOLER, FIERMAN, HAYS & HANDLER, LLP
901 Fifteenth Street. N.W.

Suite 1100

Washington, D.C. 20005-2327

(202) 682-3500

August 7. 1998
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AGREEMENT

This Agreemext is mads this {2 ™32y of August 1998 by and between Dogwood
Communications. Inc. (“Dogwood™), o corporation organized undes the laws of the State of
Delaware, and U.S. Broadcasting Limited Parmership (“USBLP™), » limitsd partnesship formed
under the laws of the State of Georgia.

Recitals

WHEREAS, Dogwood holds a construction permit (the “CP*) frora the Federal
Cormupications Commission (“FCC™) to build a new Class A FM radio station (which station
presently bears the call sign WAMI(FM)) on Channe! 298 in Roswell, Georgia (FCC Pils No.
BPH-870727MF), with a transmitter on a building roof at 1050 Crawn Pointe Parkway, Atdanta,
Georgiw (the “Crown Pointe Sjte”) with the following coordinates: 33°55°48” North Latitude and

84°20°45" West Longitude (which Dogwood believes should be corrected 1o 33°55°54” North
Latitude and 84 20'43” West Langitude); and

WHEREAS, Dogwood bas completed constructian, is aow operating the station
under Program Test Authority, and has filed 2 Fopm 302 license application with the FCC (File
No. BLH-971222KH), which is still pending, to cover the CP; and

WHEREAS, Dogwood filed a Form 301 “one-step” upsradc application on March 9,
1998 (FCC File No. BPH-9803051E) o, inter alia, upgrade its C to a Class C3 FM radio station
with increazcd power to opesate oo Channel 298C3 at o differcot wransmitter site (the “Upprade
Application™); and

WHEREAS, Dogwood’s Upgmde Application remains pending at the FCC; and

WHEREAS, USBLP is licensed by the FCC to opeyate radio station WPEZ(FM) in
Macon, Georgis; and

WHEREAS, an February 20, 1998, the FCC releasad a Notice of Propesed Rule
Making ("NPRM") in MM Docket No. 98-18 requesting conunents on & proposal 1 amend the
Table of Allotments for FM hroadoast stations which would, inter alia, modify the license for
WPEZ(FM) to specify operations an Channel 300C] in Hamptan, Georgia; and

WHEREAS, USBLP filed comments in MM Dockes Ne. 98-18 in suppm of the
FCC’s praposal in the NPRM, and

WHEREAS, Dogwooa filed comments in MM Docket No. 98-18 in opposition 10 the
reference point propossd by USBLT azd the PCC in Gw NPRM for the WPEZ(FM) transmiter
gite beoause, Infer alia, the yeforence point for the ransmitter site in that latusr procesding would
conflict with the engincering proposal in Dogwood®s Upgrade Application; and
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WHEREAS, Dogwood and USBLP are desirous of resolving the canflict among their
respective positions as disclosed in the comments filed with the FCC in the NPRAL

NOW, THEREFORE, in view of the foregoing and the mutual promises and
covenants contained herein, the parties hereby agree as follows:

1.  Chaage of USBLP's Reftrence Point. By August 7, 1998, if practical, butin
0o event later than ten (10) business days following the date of this Agreement as set forth
above, USBLP will file comments with FCC in the NPRM asking that the refevence point
specified in UBBLP's mlunakiag ition apd comroents be deleted and that the refevence point
for the WPEZ(FM) traasmitter siie be changed 1o the following: 33°15"04™ Nonth Lagitude and
84°25°10" West Longitudc.

2 Modification of Dogwood’s Upgrade Application. By August 7, 1998, if
practical, but in no event Iater than ten (10) business days followmg the date of this Agreement
as set forth above, Dogwood will (a) flle an amendment to its Upgrade Application with the FCC
to spesify the Crown Pointe Site as the transmitter site for its proposal to upgrade the sation
class covered by its CP and (b) withdraw with prejudice any and all comments and reply
commants in MM Dockat 98-18 appoaing the modification of the WPEZ(FM) wransmitter site
and filc comments in MM Docket 58-18 which support the proposed modification of the
licenses for WPEZ(FM) with the amnended reference point.

3. Service of Dovuments. Each party will simultancously scrve on the other party
& copy of any and all documments which such party files with the FCCunderpmmpha Jand2
sbove as well as copies of any and all commumicstions to ar framn the FCC concerning their
respostive filings as well a3 pleadings and other docurnenta filed with the FCC by third parties
with respect to the filings made under paragraphs 1 and 2 (except to the extent the
comununication, pleading, or othes document shows on its face that a copy has already been
served on the other party).

4.  Rociproeal Conditions Precedent. The changes proposed to the reference
point and the Upgrade Application, as well as the documents to be separately filed by the parties
as spesified in paregraphs 1 and 2 above, are mutually contingeast, and neither party will be
obligated to file or retain any of the changes or file any comments with the FCC if the other party
does not make or retain the requisite filings with the FCC as required by this Agreement. Once
those documents are filed, however, either party may withdraw or modify its position as
specified berein in a manner which will adversely sffect the other patty’s proposed or requested
modification of their respective FCC awthorization as delinested in this Agreement. Neither party
hereto shall make or submit any oral or written comuments with the FCC or otherwise take any
action, either dircctly or indirectly, to oppose ot delay the grant of the other party's technical
proposal as modified in accordance with this Agreement or the ahility of such grant to becoms 2
“foal order” (meaning that the arder is no longer subject 10 reconsideration or review by the
FCC ar a court of campetent jurisdiction).

§. Remedics, lo ths event that eithey party breaches or threntens to breach its
obhgmions under this Agreement, the other party may pursus whatever remedies may be
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gvailable at law or in equity, including injunctive or other cquitable relief far specific
performance of a party's obligations under this Agreement. In the event that ane party files an
action against the other party for specific performance of this Agreement, that latter party shail
waive the defense that the party instituting the action has an adequatc remedy a2 law. Such
weiver is premised on the parties” mutugl understanding that their respective radio stations, along
with the proposals delineated hercin to change the operating pasmnctess of thoss stations,
represent unique assets and that monewry damages alane would be insufficient 10 compensate 3
party for the other party’s breach of this Agreement.

6. Constructicn. This Agreement shall be construed in accordance with the laws
of the Stare of Georgia without regard to that jurisdiction's conflict of laws provisions.

7. FCC Disclosure and Appraval. Dogwood and USBLP will cooperate with
sach other in making any disclosure of this agreement to the PCC, filing any certificarions or
other documents with the FCC and waking any other action which raay be required by applicable
law, including bat not limited to FCC rules and policies. Such cooperation shall include but not
be limited to the use of commercially reasonable effons i coordinate their filings under

paragraphs 1 and 2 above so that the filings arc made simulaneously and cross-reference cach
other.

8. Notices. Any and ali comununications required or authorized by this Agreemaent
shall be sent by hand, by certified mail -~ retwn receipt requested (postage prepaid), by facsimile
{with confirmation of receipt), or by overnight courier (charges prepaid) to the parties at the
following addresaes (or at such other address which any party may designate i witing to the
other party):

To Dogwaod: Frank W. Johnson, Jr., President
- Dogwood Communications, Inc.
t/lo WAMI(FM)
Suite 200
5526 Old National Highway
College Park, GA 30349

With 3 copy w: Lewis J. Paper, Bag.
Dickstein Shapiro Morin & Oshinsky LLP
210] L Street, NW.
Washington, DC 20037

To USBLP: Douglas M. Grimm, Exacutive Vice President
Magic Broadcasting I, Inc.,
QGeneral Partner of
U.S. Brosdcasting Limited Partnership
Suite 700
544 Mulberry Styeet
Macon, GA 31202

719629 v6; IQS0L DOC

AUG P& 'S8 17:17

PRGE. @5



P! [ IR
WJEBE YEE T Baiieeh LBE:

with & copy to: Irving Gestfreund, Esq.
Kaye, Scholer, Fierman, Hayes
& Handles LLP
Suite 1100
901 15% Styeet, N.W.
Washington, DC 20006

And

Michael J. Golub, Esq.
Bodzin & Golub, P.C.
Suite 329

1150 15th Street, NW.
Washington, D.C. 20005

9. Binding Cffect. This Ageement shall become effective on the date written
above and shal] be binding on the partics as well as op their assigns and successors, including,

without Jimitation, successor licensees of, respectively, radio stations WPEZ (FM) and WAMIJ
FM).

10. Eutire Agrecment. This Agreemeat represents the entir= understanding of the
parties with respect 10 the subject rnattes hereto and supezsedes any and all prior and
contemparaneous agresments, understandings, and contracts. This Agreement may not be
amendcd except by & document exeeuted by both partics.

11. Cousterpart Signatures. This Agreement may be signed in couaterpart and all
coumerparts shall collectively be deemed to he one and the same document.

(REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREQF, the parties have executad the Agreement as of the date
first written abave,

DOGWOOD COMMUNICATIONS, INC.

By:

Frank W. Johmsor, Js.
President

U.S. BROADCASTING
LIMITED PARTNERSHIP
BY: MAGIC BROADCASTING I, INC.

Douglas
Executive Vice President

879628 vé; $HQS06L.DOC
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IN WITNESS WHEREOF, the parties have executed the Agresmant as of tho date
first written above.

DOGWOOD COMMUNICATIONS, INC.

— —
Bﬁ_éi"ﬁl‘_%zﬁw
rank W. Johnaon, Jr.

Frosident

U.S. BROADCASTING

LIMITED PARTNERSHIP

BY: MAGIC BROADCASTING W, INC.
IT8 QENERAL PARTNER

By:
D Qeim
an Vice President

§79670 v4; SHQIN) QO
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I, Douglas M. Grimm, hereby declare, under penalty of perjury, that the following is true
and correct:

1. I am Executive Vice Presidenr of Magic Broadcasting LI, Inc., General Parmer of
U.S Broadcasting Limited Parmership, licensee of WPEZ(FM), Macon, Georgia.

2. 1 have reviewed and executed the Agreemens dated August 6, 1998 between
Dogwood Communications, Inc. and U.S. Broadcasring Limited Parmership relatcd 10 the
Rulemaking in MM Docket No. 98-18. RM-9204.

3. Neirher U.S. Broadcastng Limited Parmership ner irs principals has received or
will receive any money or other consideration in exchange for the execution of the
aforementioned Agreement or any actions promised by U.S. Broadcasting Limited Parmership
therein. Further, neither U.S. Broadcasning Limited Partnership nor its principals has paid or will
pay any money or other consideration 10 Dogwood Communications, Inc. or any other party in

return for Dopwood Communications, [ne.’s execution of the aforementioned Agreement and its
acuions promised therein.

4. The only consideragon by U:S. Broadcasting Limited Parmership far its execution
of the aforementioned Apreement is contained within the Agreement.

EXECUTED on this 7th day of August, 1998.

%ﬁé v

Douglas M. Grimm
Executve Vice President of Magic Broadcasting L, Ins.,
General Parmer of U.S, Broadcasting Limited Partnership




CERTIFICATE OF SERVICE

1. Diane E. Bateman, a secretary in the law firm ot Kaye, Scholer, Fierman, Hays &
Handler. LLP, do hereby certify that on this 7th day of August, 1998. a copy of the foregoing
“Reply Comments”™ was sent via First Class U.S. Mail. postage prepaid. to the following:

John A. Karousos, Chief *
Allocations Branch

Policy and Rules Division

Mass Media Bureau

Federal Communications Commission
2000 M Sireet. N.W.

5th Floor

Washington, D.C. 20554

Leslie K. Shapiro *

Allocations Branch

Policy and Rules Division

Mass Media Bureau

Federal Communications Commission
2000 M Street, N.W.

Room 564

Washington. D.C. 20554

Lewis 1. Paper, Esquire

Dickstein. Shapiro. Morin & Oshinsky. L..1..P.
2101 L Street. N.W.

Washington. D.C. 20037-1526

Werner K. Hartenberger, Esquire
Elizabeth A. McGeary, Esquire
Peter Stembab, Esquire

Dow, Lohnes & Albertson, P.L.L.C.
1200 New Hampshire Avenue. N. W
Suite 800

Washington. D.C. 20036-6802

Diane E. Bateman

* Via Hand-Delivery
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